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STATEMENT OF QUESTIONS PRESENTED 


1. Is an employee of the officers’ mess (a 
nonappropriated fund activity) at the U.S. Naval Gun 
Factory whose employment is covered by compensation 
insurance under 5 U.S.C.A. 150k-1, and who is not 
entitled to compensation under the Federal Employees 
Compensation Act, entitled to recover under the 
Federal Tort Claims Act for injury proximately caused 

“by the employees of the United States acting within the 
scope of their employment? : 


2. Was it an abuse of discretion by the trial court 
to deny plaintiffs’ motion for findings of fact and 
conclusions of law made pursuant to Rule 52 (a), Federal 
Rules of Civil Procedure? : 
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| 
APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT _ 
| 

The jurisdiction of this Court over the present appeal is based 
upon revised Title 28, U.S.C.A., Section 1291, inasmuch as this ap- 
peal requests the review and reversal of a judgment entered against the 
appellants in the United States District Court for the District of Colum- 
bia which dismissed the appellants' claim against the appellee, and 
which judgment is final since it disposed of all litigation between the 
parties, and from which judgment appellants noted and perfected ap- 
peal to this Court within the time limits prescribed by law. 





STATEMENT OF THE CASE 


On October 22, 1954 the male plaintiff appellant (Leland K. Aubrey) 
was an employee of the Officers’ Mess, Naval Gun Factory, Washington, 
D. C., which is a non-appropriated fund activity, being entirely sup- 
ported by the purchases of members. Membership is limited to Com- 
missioned Officers of the Armed Forces, both reserve and regular, 
whether on active.or inactive duty. On the day when the male appellant 
was injured, this activity had agreed to provide catering services at the 
"Sail Loft", which was owned, maintained and controlled by the United 
States Naval Gun Factory, a part of the Military Establishment and an 
appropriated fund activity. The male appellant was properly present 
on the premises of the "Sail Loft" carrying out the orders of his superior, 
the manager of the Officers’ Mess. In walking across a portion of the 
floor which was being prepared for a dance that evening, the male plain- 
tiff appellant fell and fractured his left ankle. This fall was caused by 
the negligence of the defendant appellee's agents and employees in apply- 
ing excessive amounts of wax to the area in a negligent manner and in 
failing to post signs, block-off by ropes, or to otherwise give warning 
of the hazardous condition. Asa result of this injury, the appellant was 
unable to pursue his employment and received workman's compensation 
payments from the insurance carrier, Hartford Accident & Indemnity 
Company, in the amount of $710.00. In June 1955, an election to sue 
the third-party, form DCCA-313, was filed by the plaintiff with the Bureau 
of Employees' Compensation, which administers the Workmen's Com- 
pensation Laws of the District of Columbia. The insurance carrier 
thereafter served notice of its claim for indemnification for payments 
made under its contract with the employer. This suit was filed and 
subsequently calendared on September 19, 1955. On February 26, 1957, 
pretrial was held, at which time the defendant appellee was given ten 
days in which to file a motion for summary judgment on the ground that 
workmen's compensation was an exclusive remedy. On May 17, 1957 
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such motion was finally filed and argument had thereon on June 12, 1957. 
The Trial Court thereafter entered an order granting defendant appellee's 
motion for summary judgment on July 9, 1957. The appellants (plaintiffs 
below) filed a motion for reconsideration or for findings of fact and con- 
clusions of law, which motion was subsequently denied by the Court on 
July 25, 1957. Thereupon, this appeal was noted the 26th day of August 
1957. | 


POINTS RAISED ON APPEAL 


The Court below erred in granting defendant's motion for summary 
judgment, erroneously interpreting the statute which requires non- 
appropriated fund activities to provide compensation for their employees 
who were injured during the course of their employment as evidencing 
a congressional intent to make compensation an exclusive remedy in 
such cases. i 


The Court below erred in denying the plaintiffs’ motion for findings 
of fact and conclusions of law upon which it based its decision. 


SUMMARY OF ARGUMENT 


By Acts of June 19, 1952, 66 Stat. 138, 139; 5 U.S.C.A. 150k, 
150k-1, Congress declared that a non-appropriated fund activity employee 
is not entitled to any rights or benefits under the Civil Service Laws or 
the Federal Employees Compensation Act. This act further provided 
that such activities were to provide compensation to their employees 
"by insurance or otherwise" for injury incurred in their employment. 
Since the Act of June 25, 1948, 62 Stat. 933, 28 U.S.C.A. 1346, popu- 
larly called the Federal Tort Claims Act, waived the immunity of the 
United States to suit in those instances wherein a private individual 
could be sued, recovery may be had, since in this jurisdiction and on 
this statement of facts recovery could be had against a private individual. 
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The Act of May 17, 1928, 45 Stat. 600, adopted the Longshoremen's and 
Harborworkers' Compensation Act as the compensation act for the Dis- 
trict of Columbia. This Act, 33 U.S.C.A. 901-945, specifically pro- 
vides for the election of the injured party to sue a third-party tort feasor. 
Accordingly, even though the compensation directed by Congress be pro- 
vided by insurance, an injured non-appropriated fund activity employee, 
can nonetheless by proper election in the District of Columbia recover 
from the United States which stands in a third-party tort feason relation- 
ship to him. 


ARGUMENT 
1. 
In enacting the Tort Claim Act, Congress intended to provide 


a remedy where none had been available prior to such enact- 


ment. 


Until the enactment of the Federal Tort Claims Act, 28 U.S.C.A. 
1346(b), a person injured by the negligent acts or omissions of a govern- 
ment employee was barred from suing the United States. This provision 
of law waived sovereign immunity and provided that civil suits against 
the United States could be filed in the District Court whenever the negli- 
gence of government employees caused injury under such circumstances 
wherein "a private person would be liable to the claimant in accordance 
with the law of the place where the act or omission occurred." Clearly, 
the broad purpose of this Act was to compensate victims of negligence 
in the conduct of governmental activities in circumstances like unto those 
in which private persons would be liable. Fair v. United States, 234 F. 2d 
288, 5th Circuit, May 25, 1956. Rayonier, Incorporated v. United States, 
77S. Ct. 374, January 28, 1957. 





II. | 
The plaintiff appellant is not a federal employee and is 


nS aS amnesia ee = ie em,_—Tinained ee !Naeteiteaererunaas 
not entitled to any benefits under a federally administered 


compensation law or program, which would be an exclu- 
sive remedy. ! 


Stipulation No. 1 to the plaintiff's pretrial statement which was 
joined in by the defendant, unequivocally establishes the fact that the 
male plaintiff was not an employee of the defendant. The Act of June 
19, 1952, 5U.S.C.A. 150k, 66 Stat. 138, in plain terms shows intent 
of Congress to be that non-appropriated fund activity employees are not 
to be considered as federal employees for the purposes of any benefits 
under the Federal Employees Compensation Act or the Civil Service 


Laws. Daniels v. Chanute Air Force Base Exchange, Dots dks 
1955, 127 F. Supp. 920. Felaniv. United States, 126 F. Supp. 630. 


The affidavit of plaintiff below reflects that he was not paid by any 
federal agency nor was he entitled to federal benefits, The law regard- 
ing federal employees plainly reveals that Congress intended the retire- 
ment and compensation benefits provided therein to be exclusive. The 
Act of 1949, 63 Stat. 867, 868, 5 U.S.C.A. 796, expressly so provides. 
The compensation provided for non-federally employed persons within 
the District of Columbia, as directed by the Longshoremen and Harbor- 
workers’ Act, 33 U.S.C.A. 901-945, is not an exclusive remedy, except 
as between employer and employee. Section 5 of this Act expressly pro- 
vides that if compensation payments are not made, the employee may 
proceed at law or in admiralty for damages. Section 33 expressly pro- 
vides that a third-party who causes the injury by his own or his em- 
ployees' negligence, may be liable at law for the injury if prior to the 
acceptance of a final award an election to sue such third-party has been 
filed by the injured employee. Such election was filed in this case. 


By virtue of the provisions of 5 U.S.C.A. 150k, employees of non- 
appropriated fund activities in the District of Columbia are entitled to 


| 
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the benefits of the Compensation Law of the District of Columbia. The 
provisions of 5 U.S.C.A. 150k-1 add nothing to the requirements of 
this compensation statute, and, since both acts are those of the Con- 
gress of the United States, it is presumed that in requiring non- 
appropriated fund activities within the District of Columbia to provide 
compensation for employment-incurred injury, Congress had reference 
to the framework established by the prior enactments for the benefit of 
employees. No reasonable basis has been suggested for the inference 
drawn by defendant, that Congress intended to and did for non-federal 
employees in positions such as plaintiff's, provide a new system con- 
trary to that which it had already established and which had worked well 
for more than twenty years for all non-federal employees. 


Ii. 
The law of the jurisdiction wherein the injury occurs is to 


be applied by the Court upon suit to recover for the injury. 


The federal District and Appellate Courts have held consistently 
that in any suit under the Federal Tort Claims Act, supra, the law of 
the jurisdiction in which the injury or act occurred is to be applied in 
determining substantive rights. The holding of Felice v. United States, 
217 F.2d 515, relied upon by defendant below, correctly applies the 
California rule that a wife does not have a right tosue for loss of con- 
sortium. The substantive law of the District of Columbia wherein the 
injury here involved was sustained is set forth in the decision in Hitaf- 


fer v. Argonne Company, 87 App. D.C. 57, 183 F.2d 811, which granted 


a wife recovery for her loss of consortium. 


The only compensation statute in force and effect in the District 
of Columbia, insofar as non-federal employees are concerned, is the 


Longshoremen and Harborworkers' Act. A substantive provision thereof 


grants to such employees, as a matter of right, the election to sue a 
third-party responsible for the injury sustained without prejudice to the 
right to recover compensation if the third-party suit is unsuccessful. 


yy. » £ 


c= 
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Jordan, et ux. v. District of Columbia, (1953), 116 F. Supp. 559. 

While it is conceded that Congress has the power to constitute compen- 
sation as an exclusive remedy for non-federal employees, as it has done 
in the case of federal employees, it has not seen fit to do so. Posey v. 
Tennessee Valley Authority, 93 F.2d 726. The evident intent to provide 
compensation for injured non-federal employees within the District of 
Columbia (such as plaintiff) is indistinguishable from the intent of Con- 
gress in requiring compensation be available for all other non-federal 
employees within the District of Columbia. Accordingly, employees such 
as plaintiff are entitled to the benefits of the Compensation Statute appli- 
cable to the District of Columbia and may properly elect to sue the third- 
party whose employees caused the injury even though such third-party 

is the United States. If Congress had intended to make such compensa- 
tion an exclusive remedy, it would have done so in plain language as it 
has done in the case of federal employees and service men. When Con- 
gress enacted 5 U.S.C.A. 150k, it was well aware of the holding in 
Standard Oil Co. v. Johnson, 316 U.S. 481, that non-appropriated fund 
activities such as the Post Exchange are federal instrumentalities and 
must be presumed to have recognized the possibility that it might be 
concluded therefrom that employees of such activities were federal em- 
ployees. The wording of this Act removes that possibility by expressly 
withholding from such employees the benefits to which federal employees 
are entitled as a matter of right. : 


The purpose of this legislation as spelled out in the reports on the 
Act, 1952 U.S. Code Cong. & Adm. Service, page 1520, is to fix the 
status of such employees as being non-federally employed within the 
meaning of the Civil Service Laws. In a letter dated March 14, 1952, 
to the subcommittee which reported on this bill, the Secretary of the 
Army (who had been designated to give the views of the Department of 
Defense) noted that by regulation all of the non-appropriated fund activities 


were required to provide compensation for their employees in the United 
States by insurance. This letter states, "The terms of the insurance 
| 
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policies provide that an injured employee is entitled to receive from 
the insurance company the amount of compensation which the employee 
would have received had he been covered by the workmens' compensa- 


tion law of the state in which he was employed. " 


IV. 


Election to sue a third-party does not make another 
remedy available nor does it entitle a claimant to double 
compensation for the injury. 


Election to sue a third-party tort feasor whose employees have 
caused the injury to a person, does not represent a true final election 
of available remedies. It rather is an election to sue the responsible 
party in proper person rather than allow the compensation carrier to 


sue to recover the benefits paid.’ Since the insurance carrier becomes 


subrogated for the amount of compensation paid, and the injured party 
is liable to pay this amount to the insurance company from any recovery, 
the employee will, in any event, recover his damage once only, if at 
all. Jordan, et ux. v. District of Columbia, supra. In providing for 
compensation during disability, Congress has provided that the family 
of an injured worker will not be deprived of the necessities of life due 

to the misfortune of an employment-incurred disability. This results 

in a guarantee that at least one remedy will be readily available, so that 
a worker is not forced by economic necessity to return to work without 
adequate time to recover from an injury nor is he compelled to make a 
premature settlement of a right to action against third-parties. 





V. 


The ruling of the Trial Court conflicts with prior holdings 
on closely analogous factual situations. ! 


This decision is at variance with the holding in Daniels v. Chanute 


Air Force Base Exchange, supra, in which it was held that non-appropri- 
ated fund activity employment was not such federal employment as 

would preclude suit against the United States under the Federal Tort 
Claims Act, even though plaintiff would have been entitled to compensa- 
tion under 5 U.S.C.A. 150k-1, had she applied for it. The claimant 

in this case was an employee of the Base Exchange, a non-appropriated 
fund activity. The allegations of the complaint alleged negligence on the 
part of employees of both the United States and the Exchange. The Court 
held in a well-reasoned opinion that the compensation insurance provided 
by the employer was an exclusive remedy as to any claim against the 
employer, but that as to the third-party defendant, the United States, 

the suit could be maintained under the Federal Tort Claims Act. In 
Felani v. United States, supra, the plaintiff, an employee of the Navy 
Exchange Laundry, a non-appropriated fund activity, was injured ina 
Navy bus riding home from her place of employment. The Court held 
that she was entitled to recover for her injury, not being an employee 

of the United States and having been injured by the negligence of federal 
employees acting within the scope of their employment. 





CONCLUSION 


Since the appellant was not a federal employee and since Congress 
has required that compensation by insurance be provided for such em- 
ployees without designating it to be an exclusive remedy, it was error 
to hold that compensation in this case was an exclusive remedy as be- 
tween the employee and a stranger whose negligence caused the injury. 
It was error to deny appellants’ motion for findings of fact and conclu- 


sions of law. 


Respectfully submitted, 


W. BYRON SORRELL 
CULLEN B. JONES, JR. 
BERNARD J. HAMMETT 


1028 Connecticut Avenue, N. W. 
Washington 6, D. C. 


Counsel for Appellants 


Of Counsel: 
WHITE, SORRELL & WILLIAMSON 
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1 
JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 
| Filed July 20, 1955] 


LELAND K, AUBREY and 
CHARLOTTE R. AUBREY 
4032 8th Street, N.E. 
Washington 17, D.C. 


Plaintiffs 
vs 


UNITED STATES OF AMERICA 
Commanding Officer, Naval Gun Factory 
Washington, D. C. 


Defendant 


Civil Action No. 3170-55 


\ 


SVJ SZ SZ SZ SZ OST Ole” 


COMPLAINT FOR MONEY DAMAGES. 

1. This Court has jurisdiction under Title 28, Section 1346b of 
the United States Code and because the amount claimed exceeds $3000. 00 
exclusive of interest and costs. 

2. On or about the 22nd day of October 1954 Plaintiff Leland K. 
Aubrey was a business invitee on the premises of the United States known 
as "The Sail Loft" which is located at the Naval Gun Factory, Washington, 
D. C. Through the negligence of the United States and several of its em- 
ployees, members of the United States Navy, in cleaning and/or waxing 
the floor of ''The Sail Loft" a dangerous condition was created. The 
negligence of the United States and its employees was the sole proxi- 
mate cause of the injuries sustained by the plaintiff who fell on said floor. 

3. Asa result of the defendant's negligence the plaintiff Leland K. 
Aubrey sustained painful and permanent injuries to body and mind includ- 
ing a broken ankle, and incurred special damages as follows: Loss of 
employment, $2560. 00; Physicians fees, $280. 00; Hospital bills, $248. 45; 
and, transportation, $59.40. Additional special damages are anticipated. 

4. Asa result of the defendant's negligence the plaintiff Charlotte 
R. Aubrey suffered the loss of the services, support, companionship and 





2 
consortium of her husband Leland K. Aubrey. 
WHEREFORE the plaintiffs demand judgment as follows: 
1. Plaintiff Leland Aubrey demands judgment in the sum of 
$25, 000. 00. 
2. Plaintiff Charlotte R. Aubrey demands judgment in the sum of 
$5,000.00. 
3. For Court costs and for such other and further relief as this 
Court deems just and proper. 
WHITE, SORRELL & WILLIAMSON 
By /s/ W. Byron Sorrell 
Attorney for Plaintiffs 
* * 


| Filed Sep. 19, 1955] 
ANSWER 
First Defense 
The complaint fails to state a claim upon which relief may be granted. 
Second Defense 
Plaintiff's injuries were due to his own negligence and not to the 
negligence of the United States of America or any of its agents. 
Third Defense 
Plaintiff's injuries described in his complaint, were the direct 
result of his contributory negligence. 
Fourth Defense 
Answering specifically the numbered paragraphs of the complaint, 
the defendant, the United States of America, avers: 
1. Defendant is not required to answer the allegations contained 
in paragraph 1 of the complaint. 
2. The allegations of this paragraph are conclusions of law but 
insofar as facts are alleged they are denied. The negligence of the United 


States of America or any of its employees is specifically denied. 





3 | 
3. Denied. The negligence of the United States or any of its agents 


is denied. The allegations as to the injuries sustained by plaintiff consti- 
tute matter upon which the defendant has not sufficient information to 
form a belief as to its truth or falsity. 
4. The defendant, the United States of America, denies that it or 
any of its agents were negligent. | 
WHEREFORE, defendant, the United States of America, having 
duly answered demands judgment against the plaintiffs herein, together 
with costs of this suit. | 
/s/ LEO A. ROVER 
United States Attorney ; 
/s/ OLIVER GASCH 
/s/ FRANK H. STRICKLER 
/s/ JOSEPH M. F. RYAN, JR. 
Assistant United States Attorneys 


(CERTIFICATE OF SERVICE) 


[Filed May 17, 1957] 
MOTION FOR SUMMARY JUDGMENT 

Comes now the defendant the United States of America by its attor- 
ney, the United States Attorney, and on the basis of the pleadings and 
the record herein, including the deposition of James E. Callan, taken 
on January 9, 1957 and filed herein, there is no genuine issue as to any 
material fact and the defendant is entitled to judgment as a matter of 
law. ! 


/s/ OLIVER GASCH > 
United States Attorney 


/s/ EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/ JOSEPH M. F. RYAN, JR. 
(Certificate of Service) Assistant United States Attorney 


! 


| 





| Filed May 22, 1957] 
| OPPOSITION TO DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 

Plaintiffs, by their attorneys, White, Sorrell & Williamson, re- 
spectfully oppose the Motion of the defendant for summary judgment upon 
a basis of the pleadings, deposition, and the answers of the defendant to 
plaintiffs’ interrogatories filed herein, and in support of their opposition 
plaintiffs represent as follows: 

1. There areno questions of fact to be determined by a jury, but 
only questions of law. 

2. The Points and Authorities to the Motion of the defendant for 
Summary Judgment as well as the stipulation entered into at pretrial con- 
cede that the male plaintiff is not a Government employee under Public 
Law 397 (66 Stat. 138, 1952). 

3. The Answers to the Interrogatories numbered 1, 3, 11, 12, 17 
reflect that Government employees were engaged in waxing the floor of 
the premises owned by the defendant, all of whom were Navy enlisted 
men and could not have been feliow employees. 

4. And for such other and further reasons as may be presented 
upon oral argument of this motion. 

: WHITE, SORRELL & WILLIAMSON 
By /s/ W. Byron Sorrell 
Attorneys for Plaintiffs 


* * * 


























| Filed July 3, 1957] 
MOTION FOR RECONSIDERATION OR FOR FINDINGS 
OF FACT AND CONCLUSIONS OF LAW 

Plaintiffs, by their attorneys, respectfully move this Court for 
reconsideration of its decision granting defendant's motion for Summary 
Judgment or in the alternative for findings of fact and conclusions of law 
upon which this decision was founded and in support of said motion re- 
spectfully represent as follows. | 

1. The Longshoreman's and Harbor Workers Compensation Act 
44 Stat. 1424 as amended, applies in the District of Columbia by virtue 
of the law passed by the Congress of the United States May 17, 1928, 

45 Stat. 600. : 

2. Section 33 of this act provides for election eas a third party 
defendant. | 

3. Such election has been made and received as shown by the affi- 
davit of the male plaintiff attached hereto as exhibit A and a photostatic 
copy of the letter of acknowledgment exhibit B, anda letter regarding 
subrogation exhibit C. 

4. The Federal Tort Claim Act 60 Stat. 842, 28 USCA 1346, spe- 
cifically waives sovereign immunity to suit in those instances wherein a 
private individual could be sued. | 

5. The answers to the interrogatories, the pleadings and the mo- 
tion of the Defendant admit that the male plaintiff was not a government 
employee. 2 
6. This decision is not in accordance with provisions of the Long- 
shoreman's and Harbor Workers Act, and is contrary to prior court deci- 


sion. 


7. Granting Summary Judgment in this instance will act as a final 
judgment, which is appealable to the United States Circuit Court of 
Appeals. 

8. The Plaintiff is entitled to findings of fact aud conclusions of 
law under rule 52(a) Federal Rules of Civil procedure. 
9. Mere acceptance of compensation without an award does not 
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preclude Plaintiffs from thereafter electing to sue a third party. 
10. And for such other and further reasons as may be presented 
upon oral hearing of this motion. 
WHITE, SORRELL & WILLIAMSON 


/s/ W. Byron Sorrell 


Attorneys for Plaintiffs 
* * * 


(CERTIFICATE OF SERVICE) 


| Filed July 3, 1957] Exhibit "A" 
AFFIDAVIT 

Leland K. Aubrey, having been duly sworn deposes and says as 
follows: 

1. That on the date of the injury which is the basis of Civil Action 
3170-55, to wit October 22, 1954, he was an employee of the Officers 
Mess Naval Gun Factory, Washington 25, D.C.; that he was paid by the 
treasurer of the Officers Mess Naval Gun Factory, Washington, D. C. 
and that he did not receive a Federal or United States Government pay- 
check or any benefit or compensation from the United States Government; 
that on the date in question, the Officers Mess Naval Gun Factory, Wash- 
ington 25, D. C., had agreed with the employees of the Government to 
provide catering services in "The Sail Loft", in the Gun Factory. That 
he received compensation for 20 weeks and two days, in the amount of 
$710. 00, that such compensation was paid through and administered by 
the Bureau of Employees Compensation, District of Columbia, Workmen's 
Compensation Act from Hartford Accident and Indemnity Company, that 
prior to filing Civil Action 3170-55, he filed a notice of election to sue 
a third party Forum DCCA 313 with the Bureau of Employees Compensa- 
tion, District of Columbia, Workmen's Compensation Act. 

Further affiant sayeth not. 

/s/ LELAND K. AUBREY 
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Subscribed and sworn to before me this 1st day of July, 1957. 
/s/ (legible) : 
Notary Public, D.C. 


* * * 


| Filed July 9, 1957] 
ORDER 3 

This cause having come on for hearing on defendant's motion for 
summary judgment, and the Court having considered the pleadings, rec- 
ord and exhibits filed herein, and a full and complete hearing having 
been accorded the parties thereto, and the Court having found that there 
is no genuine issue of material fact and the defendant as a matter of 
law is entitled to judgment herein, it is this 9th day of July, 1957. 

ORDERED that the defendant's motion for summary judgment be 
and the same hereby is granted and the plaintiffs' complaint herein is 
dismissed. | 
/s/ JOSEPH C. McGARRAGHY 

Judge ! 


(CERTIFICATE OF SERVICE) 





[Filed July 25, 1957] 


ORDER 

This cause having come on for consideration on plaintiffs' motion 
for reconsideration of the Court's decision granting defendant's motion 
for summary judgment or, in the alternative, for findings of fact and 
conclusions of law upon which the decision was founded, and the Court 
having considered the affidavit, exhibits and points and authorities at- 
tached to the motion, and the Court having found that no matters have 
been presented by the motion warranting a denial of defendant's motion 
for summary judgment and that findings of fact and conclusions of law 
are not required by Rule 52(a) of the Federal Rules of Civil Procedure, 
it is this 25th day of July, 1957, 

ORDERED that the plaintiffs' motion for reconsideration or for 
findings of fact and conclusions of law be and hereby is denied. 

/s/ JOSEPH C. McGARRAGHY 


Judge 


(CERTIFICATE OF SERVICE) 


[ Filed Aug. 26, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 26th day of August 1957, that the plain- 

tiffs, Leland K. Aubrey and Charlotte R. Aubrey, hereby appeal to the 
United States Court of Appeals for the District of Columbia from the 
judgment of this court entered on the 9th day of July 1957 in favor of 
the defendant in this action dismissing this cause, and from the order 
entered on the 25th day of July 1957, denying plaintiffs' motion for re- 
consideration or for findings of fact and conclusions of law. 

WHITE, SORRELL & WILLIAMSON 

/s/ W. Byron Sorrell 


/s/ Oliver Gasch Attorneys for Plaintiffs 


U.S. Attorney 
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QUESTION PEESENTED 


In the opinion of appellee, the question presented is: ! 
Whether an employee of a federal instrumentality, which | 
operates as an integral part of the Navy Department on non- | 
appropriated funds rather than on Congressionally appropri- | 
ated funds, may recover under the Federal Tort Claims Act — 
for injuries sustained in the course of his employment. : 
(I) 
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I. This Court’s decision in Lewis v. United States, 190 F. 2d 22, 
certiorari denied, 342 U. S. 869, is dispositive and requires 
affirmance of the judgment below 

II. Appellant is a federal employee with respect to his employ- 
ment by a federal instrumentality, operating as an integral 
part of the United States Navy Department on non- 


Appendix A—Excerpt from Deposition of Callan 
Appendix B—Affidavit, filed June 12, 1957 
Appendix C—Letter from U. S. Department of Labor. 
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Gnited States Court of Appeals - 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,157 


Lzuanp K. Ausrer AND CHARLOTTE R. AUBREY, APPELLANTS 
2. ; e 


Unrrep Starss or AMERICA, APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT Of COLUMBIA 


BRIEF FOR APPELLEE 
COUNTER STATEMENT OF THE CASE 


Appellant Leland K. Aubrey sustained personal injuries 
when he slipped on the floor in the course of his employment 
at the Officers’ Mess, Naval Gun Factory, United States Navy 
Department, Washington, D. C. (Brief, p.2)2 His employer, 
the Officers’ Mess, is a federal instrumentality operating on 
nonappropriated funds. Under the Act of June 19, 1952, 
infra, p. 2, he received compensation insurance benefits 
amounting to $710 (Brief, p. 2) and medical expenses in the 
amount of $279.00 (App. B, infra, p. 11). His employer 
paid the difference between his regular salary and the com- 
pensation payments. (App. A, infra, p. 10). He later filed 
this present action in the United States District Court for the 
District of Columbia against the United States of America 
under the Federal Tort Claims Act, alleging that his injuries _ 
were caused by the “negligence of the United States, and sev- 
eral of its employees, members of the United States. Navy, in 
cleaning and/or waxing the floor” (App. 1)? 

* All “Brief” references are to the pages of appellants’ brief. 


* All “App.” references are to the pages of the appendix in appellants’ 
brief. 


(1) 
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The United States answered and also moved for summary 
judgment on the ground that appellant, as a Federal employee, 
was restricted to his compensation benefits and could not, there- 
fore, maintain the present suit against the United States under 
the Tort Claims Act (Brief, pp. 2-3; App., p. 3). 

On July 9, 1957, the District Court granted the Govern- 
ment’s motion and dismissed the complaint (App. 7). 


STATUTES INVOLVED 


1. The Act of June 19, 1952, 66 Stat. 138, 5 U. S. C. 150K, 
provides: 
An Act 


To confirm the status of certain civilian employees of 
nonappropriated fund inmstrumentalities under the 
Armed Forces with respect to laws administered by the 
Civil Service Commission, and for other purposes. 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, that civilian employees, compensated from 
nonappropriated funds, of the Army and Air Force Ex- 
ehange Service, Army and Air Force Motion Picture 
Service, Navy Ship’s Stores Ashore, Navy exchanges, 
Marine Corps exchanges, Coast Guard exchanges, and 
other instrumentalities of the United States under the 
jurisdiction of the Armed Forces conducted for the com- 
fort, pleasure, contentment, and mental and physical 
improvement of personnel of the Armed Forces, shall 
not be held and considered as employees of the United 
States for the purpose of any laws administered by the 
Civil Service Commission or the provisions of the Fed- 
eral Employees’ Compensation Act (39 Stat. 742), as 

_ amended (5 U.S. C. 751) and the following: Provided, 
That the status of these nonappropriated fund activities 
as Federal Instrumentalities shall not be affected. 

Sec. 2. The nonappropriated fund instrumentalities 
described in the first section of this Act shall provide 
their civilian employees, by insurance or otherwise, with 
compensation for death or disability incurred in the 





3 


course of employment. In the case of employees em- 
ployed in the continental United States (except Alaska), 
compensation shall be not less than that provided by the 
laws of the State (or the District of Columbia) in which 
the employing activity of any such instrumentality is 
located. In the case of employees employed outside the 
continental limits of the United States and in Alaska, 
compensation shall be not less than that provided in 
sections 7, 8, and 9 of the Longshoremen’s and Harbor 
Workers’ Compensation Act (44 Stat. 1427-1430), as 
amended, except that in the case of such employees who 
are not citizens of the United States, compensation shall 
be in accordance with regulations to be prescribed by the 
Secretary of the Army, Navy, Air Force, or Treasury, 
as the case may be. This section shall take effect sixty 
days after the date of enactment of this Act. 


2. The Federal Tort Claims Act provides in pertinent part: 


28 U. S. C. 1346 (b): Subject to the provisions of 
chapter 171 of this title, the district courts, together with 


the District Court for the Territory of Alaska, the United 
States District Court for the District of the Canal Zone 
and the District Court of the Virgin Islands, shall have 
exclusive jurisdiction of civil actions on claims. against 
the United States, for money damages, accruing on and 
after January 1, 1945, for injury or loss of property, or 
personal injury or death caused by the negligent or 
wrongful act or omission of any employee of the Govern- 
ment while acting within the scope of his office or em- 
ployment, under circumstances where the United States, 

if a private person, would be lable to the claimant in | 
accordance with the law of the place where the act or | 
omission occurred. 


SUMMARY OF ARGUMENT 


Appellant seeks recovery under the Federal Tort Claims © 
Act for a work injury sustained by him in the course of his | 
employment by the Officers’ Mess, Naval Gun Factory, United | 
States Navy Department. In Lewis v. United States, 190 F. 
2d 22, certiorari denied, 342 U. S. 869, this Court held that — 
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Federal employees may not “recover under the Tort Claims 
Act for injury at work.” In Point I, we show that the Lewis 
holding is dispositive here. The fact that appellant’s em- 
ployer was a Federal instrumentality operating on nonappro- 
priated funds rather than on Congressionally appropriated 
funds does not justify any departure from the Zewvs holding. 
In both situations, the holding applies with full force be- 
cause, 2s we show in Point II, employees of Federal instru- 
mentalities operating on nonappropriated funds are necessarily 
Federal employees and therefore precluded from maintaining 
Tort Claims Act suits on account of their work injuries. 


AEGUMENT 


L This Court’s decision in Lewis v. United States, 190 F.2d 22, 
certiorari denied, 342 U. S. 869, is dispositive and requires 
affirmance of the judgment below 


There is, we believe, no room for doubt that a Federal 
employee may not recover damages under the Federal Tort 
Claims Act or any other appropriate jurisdictional act for in- 
juries sustained in the performance of his duty. This broad 
general principle has been consistently adhered to since Dahn 
v. Davis, 258 U. S. 421, and was reaffirmed as late as 1952 in 
Johansen v. United States, 343 U.S. 427. 

Congress, too, has explicitly reaffirmed this basic principle 
with respect to the great body of Federal civilian employees 
covered by the Federal Employees Compensation Act, which 
now contains in express terms the former implied prohibition 
against suing the United States under any applicable juris- 
dictional statute for injuries sustained at work and limits them 
to their compensation and other administrative remedies. 5 
U.S.C. 757 (b), 63 Stat. 861. But what is of greater impor- 
tance here is the fact that even without the addition of such 
an express prohibition, it is settled that the same limitation 
is implicit and applies to all Federal employees, military as 
well as civilian. Feres v. United States, 340 U.S. 135; Johan- 
sen v. United States, 343 U.S. 427. 

The force of the foregoing considerations led this Court in 
2, case on all fours with the present one to hold that “in view 
of the general policy of Congress not to permit Federal em- 
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ployees to recover under the Tort Claims Act for injury at 
work, it certainly would seem unwarranted to permit” a United 
States park policeman to recover damages under that Act. 
Lewis v. United States, 190 F. 2d 22, 24, certiorari denied, 342 
U. S. 8692 This Court’s holding in Lewis is, we submit, com- 
pletely dispositive of the present appeal and compels the 
conclusion here that appellant’s injury while at work for a 
Federal instrumentality of the Navy Department is not ac- 
tionable under the Tort Claims Act. 

The correctness of such a conclusion is underscored by the 
extent to which the facts here parallel closely those in the 
Lewis case: 

(1) Lewis was an action for damages under the Tort Claims 
Act for personal injuries sustained by a Federal park police- 
man in the course of his employment. In the present case, 
appellant seeks damages under the same Act for personal in- 
juries sustained by him in the course of his employment for 
a Federal instrumentality within the United States Navy 
Department. 

(2) Lewis applied for and received compensation benefits 


under a Federal statute which does not expressly provide that 
those benefits were exclusive. Appellant in the present case 
applied for and received compensation benefits under the Act 


*This Court stated in Lewis, 190 F. 2d 22, 24: “Sound policy would 
seem to require—and we think that Congress has required—that employees 
in such positions be not relegated to a remedy in tort but rather be pro- 
tected by 2 weil-defined system of compensation for hazards of their 
employment. Here such a system exists by Congressional enactment. And 
in view of the general policy of Congress not to permit Federal employees 
to recover under the Tort Claims Act for injury at work, it certainly would 
seem unwarranted to permit members of the Park Police—uniquely among 
Federal employees—to maintain suits for damages, since the nature of 
their work and the benefits they receive suggest the contrary results. See 
Dehn v. Davis, 258 U. S. 421, 482, 42 S. Ct. 320, 66 L. Ed. 696; Dodson v. 
United States, 2d Cir. 27 F. 2d 807.” 

The Lewis case was discussed and heavily relied on by the Government 
in the court below. Appellants’ brief, however, does not even cite or at- 
tempt to distinguish it. Instead, appellants seek comfort in two district 
court decisions from other jurisdictions (Brief, p. 9). But both the Daz- 
fels and Faleni district court decisions fail to take into account the con- 
siderations on which this Court’s Lewis opinion was based. For that rea- 
son we believe Daniels and Faleni were incorrectly decided with respect 
to the issue here on appeal. 

451077—5S7-——-2 
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of June 19, 1952 (66 Stat. 138), which does not expressly pro- 
vide that those benefits are exclusive. 

(3) In Lewis, this Court observed that the question as to 
whether the Federal Employees Compensation Act covers 
the Park Police need not be reached “in disposing of this 
case.” 190 F. 2d 22, 23. As pointed out in this Court’s 
opinion, “whether or not the [Federal Employees Compensa- 
tion] Act [with its express prohibition against suing the Gov- 
ernment for work injuries] is applicable to appellant, this suit 
{under the Tort Claims Act] cannot be maintained.” 190 
F. 2d 22, 23. Here, too, the conceded inapplicability of the 
benefits of the Federal Employees Compensation Act is com- 
pletely beside the point. In both cases, the general policy 
prohibiting Tort Claims Act recoveries by Federal employees 
for work injuries is of overriding importance. 

{4} In Lewis, the District Court’s dismissal of the com- 
plaint against the United States under the Federal Tort Claims 
Act was affirmed by this Court.‘ Similarly, in the present case, 
the District Court’s dismissal of plaintiffs complaint against 
the United States under the Federal Tort Claims Act should be 
affirmed here. ; 


IL Appellant is a Federal employee with respect to his 
employment by a Federal instrumentality, operating as.an 
integral part of the United States Navy Department on 
nonappropriated funds 


In attempting to escape the impact of the established prin- 
ciple prohibiting a Federal employee from suing under the Tort 
Claims Act for a work-incurred injury, appellant urges that he 
is employed by a nonappropriated fund instrumentality and is 
“not a Federal employee” (Brief, p.5). But this argument is 
completely lacking in merit because his employer, the Officers’ 
Mess, Naval Gun Factory, is a Federal instrumentality. 

The Officers’ Mess at the Naval Gun Factory, like Navy 
Ship’s Service Stores carries on its business with nonappropri- 
ated funds. But that factor, of course, does not detract from 


*Certiorari was later denied in Lewis by the Supreme Court. 342 U. 8. 
869. 
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the exclusively Federal or governmental nature of their opera- 
tions. All doubt on this score was completely resolved in 
Standard Oil Co. v. Johnson, 316 U.S.481. That case involved 
an attempt by California to tax gasoline sold to an Army post 
exchange, which, like the Officers’ Mess, operates on nonappro- 
priated funds. Holding that the post exchange was a Federal 
instrumentality and therefore immune from State taxation,° 
the Supreme Court noted that such exchanges “were integral 
parts of the War Department [and] share in fulfilling the 
duties entrusted to it, and partake of whatever immunities it 
may have under the Constitution and the Federal statutes.” 
316 U.S. 481, 485. Here, too, it can hardly be denied that the 
Officers’ Mess is an integral part of the United States Navy 
Department, fulfilling official duties assigned to it within that 
Department. It follows that it is a Federal instrumentality 
even though, unlike other instrumentalities and agencies 
within the Navy Department, it operates on funds other than 
those appropriated by Congress. 

Since appellant concededly was in the employ of the Officers’ 
Mess, a Federal instrumentality, it also follows that he must be 
deemed a Federal employee. In asserting the contrary, appel- 
lant places heavy reliance on the Act of June 19, 1952, 66 Stat. 
138, 5 U. S. C. 150k, supra, p. 2. But examination of that 
Act and its history confirms the view that Congress carefully 
preserved in the Act “the status of those nonappropriated fund 
activities as Federal Jnstrumentalties.” 

The language of the 1952 Act reveals that it was intended 
“to confirm the status of certain civilian employees of nonap- 
propriated fund instrumentalities * * *.” It is true that the 
Act provides that these employees are not to be held or con- 
sidered as employees of the United States specifically for the 
limited purposes of laws administered by the Civil Service Com- 
mission and the Federal Employees’ Compensatigon Act. The 
Act then adds a very important proviso which conclusively 


*Since they are federal instrumentalities, these nonappropriated fund 
agencies are not subject to the jurisdiction of state workmen’s compensation 
boards. Humphrey v. Poss, 245 Ala. 11, 15 So. 2a 732. 

* Obviously, the stipulation referred to at page 5 of appellants’ brief meant 
that appellant was not a Federal employee for these two limited pur 


poses, 
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demonstrates Congressional insistence that the “Federal” 
nature of these nonappropriated fund instrumentalities be in 
no way impaired: “Provided, That the status of these non- 
appropriated fund activities as Federal Instrumentalities shall 
not be affected.” 

In ight of this insistence, it is plain that Congress intended 
employees of these instrumentalities not to be held or con- 
sidered as Federal employees only for the two limited purposes 
set forth in the Act and for no other purpose. This view is 
fully confirmed by the legislative history of the Act. 

Standard Oil v. Johnson, supra, p. 7, was decided in 1942. 
Following this decision, the Civil Service Commission con- 
cluded that all of its rules and regulations applied to employees 
in nonappropriated fund activities. The Department of De- 
fense pointed up the difficulties inherent in the Commission’s 
views. The Department’s position was that: 

To place such employees under civil-service rules and 
_ regulations would be detrimental to the operations in- 
volved and would impose a substantial hardship upon 
the normal operations of agencies engaged in nonappro- 
priated fund activities. Since installation population is 
subject to rapid change it is necessary to operate ex- 
| changes to meet existing needs. At times it is necessary 
to employ and release these workers on a daily basis. 
Subjecting these employees to the laws pertaining to 
civil service would be a definite handicap to both these 
workers and the employing agency and would retard 
recruitment and add to the financial and administrative 
burden of the operation. [H. R. Rep. No. 1995, 82d 
Cong., 2d sess. 3-4 (1952).] 

In view of this problem, legislation was introduced into Con- 
gress. The principal purpose of the proposed statute was to 
permit the practice of the more flexible personnel policies de- 
sired by the Department of Defense with respect to these 
employees. In addition, as the House Report stated, the other 
purpose of Section 2 of the Act was “to require by legislation 
what is presently the practice of these nonappropriated fund 
‘activities with respect to furnishing employees workmen’s com- 
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pensation * * *” (italics added). Both of these purposes 
were accomplished by making inapplicable to these Federal 
employees the Civil Service laws and the Federal Employees 
Compensation Act. And,in leu of the benefits of the latter 
Act, the Federal instrumentalities were required by Congress 
to provide “their civilian employees, by insurance or otherwise, 
with compensation for death or disability incurred in the course 
of employment.” Supra, p. 2. The Act of June 19, 1952, 
further requires that the “compensation [so provided] shall 
be not less than that provided by the laws of the [appropriate] 
State (or the District of Columbia).” Supra, p. 3. 

These provisions of the 1952 Act obviously do not strip 
the Federal employees involved of all of the attributes of 
Federal employment. They still are Federal employees for 
purposes other than the two dealt with in the Act. 

It is also appropriate to note here that the minimum com- 
pensation fixed by the Act, while measured by local law, does 
not incorporate by reference the procedure and machinery set 
up by the local law. Nor does it subject the Federal employees 
involved, or their employers—the Federal nonappropriated 
fund instrumentalities—to the jurisdiction or coverage of these 
local laws.* Accordingly, appellants’ reliance on the District 
of Columbia. Workmen’s Compensation Act, particularly its 
provision authorizing suit against a third-party tortfeasor, is 
completely misplaced. His reliance on that provision is mis- 
placed for the additional reason that there is no “third party 
tortfeasor” here at all. The alleged “third party” is the 
United States, the defendant in the Tort Claims Act suit. 
But the United States cannot possibly be viewed as a third 
party—different from appellants’ employer—because it is the 
same United States, through its Federal instrumentality (the 


*For that reason the U. S. Department of Labor takes the position that: 
(1) that nonappropriated fund instrumentalities of the Department of De- 
fense are in no way subject to the Longshoremen’s and Harbor Workers’ 
Compensation Act and extensions thereof, including the District of Colum- 
bia Workmen’s Compensation Act; and (2) that employees of such instru- 
mentalities are for that reason not entitled to the benefits and privileges 
of those Acts. See letter dated 12/16/57 from Labor Department, infra, 
p. 12. 
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Officers’ Mess, Naval Gun Factory, United States Navy 
Department), which is in fact his employer.* 


CONCLUSION 


For the reasons stated, it is respectfully submitted that the 
Judgment below should be affirmed. 
Georcs CocHran Dove, 
Assistant Attorney General. 
Ourver GASCH, 
United States Attorney. 


Morton HouuanDer, 
Sran ey D. Rose, 


Attorneys, 
Depariment of Justice, Washington 25, D.C. 


* Appellants also argue that Mrs. Aubrey’s claim for loss of consortium 
should have been allowed under Hitaffer v. Argonne, 183 F. 2d 811 (C. A. 
D. C.). But this point is not even included in appellants’ “Points Raised 
on Appeal” and would not therefore seem to be open here. See this Court’s 
Rales 17 (c) (7) and 17 (i). In any event, an action by a wife of a fed- 
eral employee for loss of consortium would now seem barred by this Court’s 
more recent decision in Smither v. Coles, 242 F. 2d 220 (C. 4. D.C.). See 
also Underwood v. United States, 207 F. 2d 862 (C. A. 10); Thol v. United 
States, 218 F. 24 12,13 (C. A. 9). Cf. Filice v. United States, 217 F. 2d 515 
(C. A. 9). 

Appellants do challenge in their “Points Raised on Appeal” the District 
Court's failure to enter specific findings in granting the Government sum- 
mary judgment. But, as the court below observed, sach findings “are not 
required” by Rule 52 (a), F. R. C. P. (App. 8). Simpson Bros. v. District 
of Columbic, 179 F. 2d 430 (C. A. D. C.), certiorari denied, 388 U. S. 911. 
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APPENDIX A 


Excerpt from deposition of James E. Callan, Manager of 
the Commissioned Officers’ Mess at the Naval Gan Factory, 
Washington, D. C., taken on January 9, 1957—pages 23-24: 


Q. You were Mr. Aubrey’s superior; you were actually the 
man who employed him? 

A. That’s right. 

Q. In his Complaint Mr. Aubrey has alleged that he has 
lost some $2,560 due to loss of employment. Mr. Aubrey did 
lose time as a result of the accident, I take it? 

A. I think it was about five months. 

Q. As the employer would you know whether there was any 
scheme of compensation covering Mr. Aubrey? 

A. Yes, there was. 

Q. Do you know whether actually there was compensation 
paid to Mr. Aubrey? 

A. His salary was paid in full. 

Mr. Sorretu. I object to this line of questioning. 

Mr. Ryan. I was taking advantage of this because he is 
leaving. 

The Wrrness. If I can I should correct that. As I recall, 
the difference between workmen’s compensation over his salary 
was paid to him—What the period was that it was paid up to 
I am not sure; it might have been paid all the way during —— 
maybe it was partially. 

By Mr. Ryan: 
Q. In other words, the Officers’ Mess made up the difference? 
A. Yes, I think. 


APPENDIX B 


Affidavit of the Supervisor of Workmen’s Compensation, 
Claims Department, Washington Office of the Hartford Acci- 
dent and Indemnity Company (filed June 12, 1957, in support 
of Government’s motion for summary judgment): 


“T have examined said records in my custody and under my 
control. They show that the said Hartford Accident and In- 
demnity Company paid to or for the benefit of Leland K. 
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Aubrey the sum of $710.00 as compensation for disability for 
the period of 23 October 1954 to 13 March 1955 (both dates 
inclusive), said sum representing compensation at the rate 
of $35.00 per week for a period of twenty weeks and two days; 
and the sum of $279.00 for medical expenses incurred by said 
Leland K. Aubrey asa result of his said fall.” 


APPENDIX C 


U. S. Department of Labor 
Office of the Solicitor 
Washington 25 


Grorce CocHran Dovs, Esa., 
Assistant Attorney General 
Civil Division, Department of Justice 
Washington 25, D.C. 

Deak Sm: In accordance with the request made over the 
telephone by Mr. Stanley D. Rose of your Division I am en- 
closing a copy of a memorandum, dated January 25, 1956 and 
circulated among the Claims Examiners under the supervision 
of Mr. Theodore Britton, the Deputy Commissioner of the 
Bureau of Employees’ Compensation for the District of Co- 
lumbia. This memorandum correctly states the view of the 
Department of Labor: (1) that nonappropriated fund instru- 
mentalities of the Department of Defense are in no way sub- 
ject to the Longshoremen’s and Harbor Workers’ Compensa- 
tion Act and extensions thereof, including the District of Co- 
lumbia Workmen’s Compensation Act; and (2) that em- 
ployees of such instrumentalities are for that reason not en- 
titled to the benefits and privileges of those Acts. 

Very truly yours, 


December 16, 1957 


Sruargt RorHMAN 
Solicitor of Labor. 
By (s) W. E. Boote 
W. E. Boore 
Assistant Solicitor, 
Division of Employee Benefits. . 








January 25, 1956. 

MEMORANDUM: 

Sussecr: Public Law No. 397 of 82d Congress, Chapter 444, 
2d session, approved June 19, 1952 (Air Force Exchange 
Service, Army and Air Force Motion Picture Service, 
Navy Ships Stores Ashore, Navy Exchanges, Marine 
Corps Exchanges, Coast Guard Exchanges, etc.). 

The subject of the possible jurisdiction of this office over 
the instrumentalities of the Armed Forces named in Public 
Law 397 of the 82d Congress has been discussed with the 
Deputy Director of the Bureau, Mr. W. D. Driscoll, and with 
Mr. Ward E. Boote, Assistant Solicitor of the Department, 
and it seems clear that the law in question does not subject 
the said instrumentalities to the jurisdiction of any of the 
administrative bodies concerned with the State Compensation 
Laws, Longshoremen’s and Harbor Workers’ Compensation 
Act and extensions thereof, including the District of Columbia 
Workmen’s Compensation Act. 

(s) Theodore Britton, 
THEODORE BriITTon, 
Deputy Commissioner. 


U. S. GOVERNMENT PRINTING OFFICE: 1957 





